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Kitzingen Law Center

Legal Assistance Information

Questions About Wills
1.  What is a "Last Will and Testament?"

      A "Last Will and Testament" is a legal document which controls the disposition of your property in the event of your death.  A will can also provide for guardianship of your children if your spouse does not survive you.  Most states require that the will be signed in the presence of witnesses and notarized.  The will does not take effect, and no property or rights are transferred by it, until you die.  After your death, the "executor" you name in your will must have the will "probated" (enforced) in a probate court in your state of legal residence.  

2.  Do I need a will?

     No person can be required to have or sign a will.  Married soldiers should have a will for several reasons.  The most important is to assure that assets not jointly held with your spouse are legally transferred to your beneficiaries (generally your spouse or children) quickly.  Without a will, legal transfer takes time.  Another good reason to have a will is to name guardians for your children.  If you do not appoint a guardian in your will, the court will make that decision.

     Wills are not as essential for single soldiers if they want their parents to be their beneficiaries.  By most state laws, parents will receive their unmarried child's estate. However, if a single soldier desires to name someone other than his or her parents as beneficiaries, a will is necessary.  Legal transfer of ownership takes longer without a will. 

3.  What is my state of legal residence?

     Your legal residence or "domicile" is the state in which you have your true, fixed, and permanent home and intend to reside.  It is usually the state in which you vote, pay taxes, own property, register your POV, and maintain your bank accounts. Your domicile is not necessarily the same as your "home of record."  "Home of record" is a term used for administrative purposes in the military;  it determines where your property will be shipped when you leave the service.  While soldiers have the right to maintain their domicile in one state while assigned to other states pursuant to military orders, many soldiers change their domicile during the course of their military career, often to a state like Florida or Texas that has no state income tax. It is possible to have your home of record in one state and your domicile in another.  

4.  What is my estate?

     Your estate consists of all your property and personal belongings.  In most states your estate does not include property owned jointly by you and your spouse; this property automatically becomes your spouse's property upon your death.  However, this is not the case in all states.  In Louisiana for example, without a will, your half of jointly owned property automatically goes to your children.  Nor does your estate include the proceeds from your life insurance policies; such proceeds are paid directly to the beneficiaries listed in the policies, rather than the beneficiaries of your will.

5.  Does my will affect my SGLI?

     SGLI is just like any other life insurance policy.  It is not considered part of your estate and, therefore, the proceeds are paid to the beneficiaries named on your SGLI form.  There are several ways to designate under-age beneficiaries of your SGLI form.  Those possibilities are discussed in the SGLI BENEFICIARIES Information sheet.  If you are concerned about naming your children as beneficiaries of your SGLI policy, you should read the information sheet and consult your Legal Assistance Attorney.

6.  What is an Executor or Personal Representative?

     An executor or personal representative is the person you name in your will to carry out your directions.  The job of the executor is to collect your assets and inform the court of their value, pay your last debts, and distribute the remainder of your property to the beneficiaries named in your will.  Your executor, while allowed to exercise important powers in distributing your estate, is not normally allowed to do anything inconsistent with the directions in your will.  An executor will have to make sure tax forms and other required notifications are properly filed.  An executor can always consult an attorney for advice on how to properly discharge his duties.  Many people name their surviving spouse and, alternatively, adult children as executors of their wills.  It is recommended that you name one primary executor, and an alternate to serve in the event that your primary executor cannot serve.  Many states require that an executor be a resident of the state, and all states require that an executor be at least 18 years old.  

7.  To whom may I leave my estate?

    You may leave your estate to ANYONE you want to.  You may leave all of your property to one beneficiary or you may wish to divide your estate among several beneficiaries. Married soldiers generally name their spouse as the sole primary beneficiary and their children as joint alternate (contingent) beneficiaries. Single soldiers often name their parents or siblings as beneficiaries. 

8.  What is a Guardian?

     A guardian is a person who will care for your minor children if both you and the children’s other natural parent should die.  The guardian is, generally, also responsible for managing your children’s property, which could be worth a large amount of money when you consider both the property passing under your will plus any insurance proceeds left to your children.  The guardian’s actions are monitored by a probate court, which is responsible for wills, estates, and matters involving minor children.

     You should be careful in selecting a guardian, not only because the guardian will likely manage your children’s property, but also because this person will be responsible for raising your children.  Select both a primary nominee for guardian and an alternate, in case your first choice is unable to serve.  Also, avoid naming a couple (for example, your mom and dad) as the guardian; trouble between that couple in the future could place your children in a custody battle.  Be sure to ask your nominees if they are willing to act as guardians before naming them in your will.

     If your spouse has a will, and she is the natural or adoptive parent of your children, the guardianship provisions in your wills should be the same.    

9.  How should I provide for my minor children in my will?

     There are three basic ways to pass your estate to your children.  Your choice depends on your situation and should not be made until after consultation with a legal assistance attorney.  The first is to leave your estate (or a portion of it) outright to the children.  The second is to pass your estate under the Uniform Gifts to Minors Act (UGMA) or Uniform Transfers to Minors Act (UTMA).  These Acts let you name a person, typically your children’s guardian, to handle your estate until your children reach the age set by state law (usually 18 or 21).  Until that time, the custodian is required to maintain the estate for only the children's welfare.  The Acts are nearly the same in all states, but  differ on the age at which the estate goes to the children.  Only Michigan and Vermont do not recognize these acts.  The third way to pass your estate to your children is to set up a trust.  This is like the UGMA/ UTMA choice above because it lets a third party manage the estate for the children.  The big difference, however, is that you can set the age when the children get their share of the estate.  

10.  How long is a will good?

       Your will, if properly drawn and executed, will be valid until you revoke or change it.  

11.  What happens if I do not make a will?

       Your estate will be distributed according to a formula set by the law of your state of legal residence.  Most states provide for your surviving spouse and children and, then, if there is no spouse or children, other relatives will receive your estate.  The state will take your property ONLY if there are no living relatives.  

          If you have any further questions regarding wills, please contact your Legal Assistance office in Kitzingen at 355-8672/8825 or Wuerzburg at 350-6255.
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