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Kitzingen Law Center





Legal Assistance Information





Divorce and Separation 








1.  PURPOSE:  To provide general information about divorce for soldiers and their spouses; to provide information on what  Legal Assistance can and cannot do for soldiers.





2.  QUESTION:  CAN I GET A DIVORCE FROM THE JAG OFFICE?





NO.  Only a judge in a civil court can issue a divorce decree.  If one of the parties is a legal resident of the Federal Republic of Germany, the German civil courts may be used; otherwise, a state-side (CONUS) civil court must be used.  In any event, at least one of the parties will need to hire a civilian lawyer to file divorce papers (and the Army  will not pay the attorney's fees).





3.  QUESTION:  WHAT CAN THE JAG OFFICE DO FOR ME?





The JAG office can provide general advice on  the divorce laws of the United States.  Inform you of your rights regarding support under Army Regulation 608-99, eligibility of children to attend Department of Defense Schools, employment of the nonmilitary spouse after separating from a solider, return of transportation rights for nonmilitary family members, entitlement to government housing and furniture, exchange and commissary privileges, and medical care.  Finally, we can assist you in preparing and drafting a SEPARATION AGREEMENT.





4.  QUESTION:  WHAT IS A SEPARATION AGREEMENT?





A separation agreement is a contract or an  agreement between husband and wife settling all rights and responsibilities arising from their marriage upon dissolution.  It generally settles their rights regarding property division, child custody, child support, spousal support (alimony), and other issues arising out of the marital relationship.  It does not terminate the marriage, only a final decree of dissolution from a court of competent jurisdiction will end a marriage.  





5.  QUESTION:  CAN I SEE OTHER PEOPLE IF I HAVE AN EXECUTED SEPARATION AGREEMENT?





Depends.  If you have an executed separation  agreement, you commit adultery if you have sexual relations  with an individual other than your spouse (prior to issuance of final decree of dissolution).  If you choose to have relations, then by all means be discrete about the relationship.  SOLDIERS HAVE BEEN KNOWN TO HAVE BEEN GIVEN ARTICLE 15s or no contact orders.











6.  QUESTION:  WHY SHOULD I TRY TO GET A SEPARATION AGREEMENT?





Because these agreements are usually given full  force and effect by the courts, and they can reduce the overall costs of the divorce (filing an uncontested divorce, rather  than contested).  A civilian lawyer must generally be retained for every divorce, and his or her fees usually will be lower if the parties have already agreed on the terms of the divorce.  Attorney fees will be much higher if there are unresolved  issues that must be litigated.





7.  QUESTION:  I WANT A SEPARATION AGREEMENT, BUT MY SPOUSE  WILL NOT SIGN.  WHAT CAN I DO?





You cannot force your spouse to sign a  separation agreement.  It is completely voluntary on both  sides.  If you do not agree to the terms your spouse wants,  then DO NOT SIGN the separation agreement.  If you want to  enter into a separation agreement, but dispute some of the provisions, then you should consult with a civilian attorney   or legal assistance attorney to negotiate the terms of the agreement.  That attorney will negotiate on your behalf and   try to reach a mutually satisfactory solution.





8.  QUESTION:  IF I SIGN A SEPARATION AGREEMENT, ARE ALL THE TERMS OF THE AGREEMENT SET IN STONE?





Depends.  Child custody, support, and  visitation are always subject to the court's continuing jurisdiction.  You can always petition the court for change of custody or more visitation rights.  Spousal and child support can be increased/decreased upon changed circumstances.  Again, you must petition the court, citing justification.  You should always consult with an attorney regarding these issues.





9.  QUESTION:  DO I NEED A SEPARATION AGREEMENT TO GET A  DIVORCE?





NO.  If you just cannot agree to the terms of  the divorce, you can always have those issues settled by a  court that has jurisdiction over the case.  Obtaining a separation agreement; however, usually will result in obtaining an uncontested divorce.  An uncontested divorce is less expensive than a contested divorce and in most cases, can be obtained faster.





10.  QUESTION:  HOW DOES A SOLDIER'S SPOUSE GET SUPPORT IF THE SOLDIER WILL NOT PROVIDE SUPPORT OR SIGN A SEPARATION AGREEMENT?





Army Regulation 608-99 sets forth a soldier's basic obligation to support his family or "family members."  Specifically, where a family is not living in Government quarters, a soldier must provide support in an amount equal to his BAQ at the "With Dependents" Rate in the absence of a court order or written separation agreement.  If a soldier refuses to provide support, the spouse should go to legal assistance or  the Inspector General to lodge a complaint of nonsupport; the complaint will be directed to the soldier's commander.  The commander is then obligated to advise the soldier of this regulation and take appropriate action if support is not had.





11.  QUESTION:  WHAT CAN HAPPEN TO A SOLDIER IF HE/SHE REFUSES  TO COMPLY WITH ARMY REGULATION 608-99?





Army Regulation 608-99 is a punitive regulation. If a soldier fails to comply with this regulation, his/her immediate commander can impose nonjudicial punishment/Article  15 in violation of Article 92 of the Uniform Code of Military Justice (violation of a lawful general regulation).  Other administrative action can also be taken against a solider.





12.  QUESTION:  WHAT IF A SOLDIER LOCKS HIS/HER SPOUSE OUT OF THEIR HOME WITH NO PLACE TO LIVE AND NO MEANS OF SUPPORT?





The soldier's commander can order the soldier  to temporarily reside in the billets.  Also, the commander can  order  the soldier to provide the spouse with immediate, temporary, additional support in addition to the BAQ, when  there are unexpected and unforeseen circumstances.





13.  QUESTION:  CAN THE NONMILITARY SPOUSE APPLY FOR EARLY  RETURN OF DEPENDENT WHERE SUCH SPOUSE WANTS TO RETURN BACK TO CONUS DUE TO MARITAL PROBLEMS?





YES.  The non-military spouse can apply for  early return of dependents, even if the soldier objects.  He or she simply contacts the soldier's commander and fills out DA FORM 4187 requesting early return of dependents.  A statement from JAG, a chaplain, or a marriage counselor must also be obtained, but this does not require the soldier's consent.





14.  QUESTION:  CAN THE NONMILITARY SPOUSE GET MY HOUSEHOLD  GOODS SHIPPED TO ANY ADDRESS IN THE UNITED STATES, OR MUST IT  GO TO THE SOLDIER'S HOME OF RECORD?





The Transportation Office (Out-Bound) will ship  the household goods to an address requested by the soldier; however, within the soldier's weight allowance as set by the Joint Travel Regulations.  If cost of shipment exceeds the soldier's allowance, then the soldier will be liable for the cost.  Finally, the Transportation Office will not ship household goods anywhere without the sponsor's consent.





15.  QUESTION:  CAN A POWER OF ATTORNEY BE LEFT HERE FOR A  FRIEND TO USE IN SHIPPING THE HOUSEHOLD GOODS AFTER I HAVE ALREADY LEFT FOR THE UNITED STATES?





YES.  The soldier must still consent to the shipment.  You can obtain all powers of attorney at legal assistance.

















16.  QUESTION:  SUPPOSE WE RECONCILE OUR DIFFERENCES AFTER WE HAVE SIGNED A SEPARATION AGREEMENT.  DO WE NEED TO COME TO  LEGAL ASSISTANCE TO REVOKE THE AGREEMENT?





YES, although a separation agreement may be  terminated if the parties resume marital relations (see if separation agreement contains such clause), good practice dictates that a reconciliation be reflected in a written agreement signed by both parties.  





17.  QUESTION:  CAN I OBTAIN A DIVORCE VIA THE GERMAN COURT SYSTEM?





DEPENDS, you must have been living separate and apart for 1 year to file.  You should consult with the German Attorney-Advisors for further details, if you wish to choose this route.





18.  QUESTION:  IF THE PARENTS OF A SCHOOL-AGE CHILD SEPARATE AND THE SOLDIER'S SPOUSE OBTAINS CUSTODY, THEN IS THE CHILD STILL AUTHORIZED TO ATTEND DODDS?





As long as the soldier agrees to continue to act as the child's sponsor, is on active-duty, and is stationed in Europe.  





19.  QUESTION:  WHAT IF THE SOLDIER IS TRANSFERRED FROM USAREUR DURING THE CHILD'S SCHOOL YEAR AND AGREES TO CONTINUE TO SPONSOR THE CHILD, IS THE CHILD STILL ABLE TO ATTEND DODDS?





YES, where the soldier is transferred during the school year, he/she will still be entitled to complete the school year on a tuition-free basis.





20.  If you still have questions about divorce and separation, then you should make an appointment with legal assistance to see an attorney.  
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