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                                      Child Custody 

1.  What types of child custody are there?
     There are two basic types of child custody.  They are (1) sole custody, and (2) joint custody.  Each type has certain advantages over the other.  In granting custody the court can grant legal custody, physical custody or both.  

      Legal custody of a child is the right and obligation to make decisions about a child’s upbringing.  Decisions regarding schooling, and medical and dental care, for example or made by a parent with legal custody.  In many states, courts now ward joint legal custody to the parents, which means that the decision-making is shared.

       Physical custody is the right of a parent to have a child live with him.  Some states recognize the concept of joint physical custody where the child spends approximately half the time in each parent’s home.  The following discussion summarizes both.

a. Sole Custody:  Sole custody means that only the custodial parent has physical custody and legal custody of a child, and that the noncustodial parent has visitation rights.  In most states, one parent is awarded sole custody of the children.

              In most courts, there is no automatic preference for one parent over the other parent.  The courts follow the guideline of what is in the “best interest of the child (ren).”

        b.  Joint Custody:  The modern trend in child custody law is to award joint custody of the minor child(ren) to both parents.  Joint custody makes both parents the legal guardians of the child(ren).

                   Joint custody can exist if the parents are divorced, separated, no longer cohabiting or even if they never lived together.  Joint custody may be joint legal custody, joint physical custody (where the children spend a significant portion of time with each parent) or both.
            In Joint custody, each parent has the legal right to plan and implement, without the consent of the other parent, most matters that affect the physical, emotional and general well-being of the child(ren).

            It is for this reason that a court takes a very close look at requests for joint custody.  A court must be satisfied that the parents fully understand the implications of joint custody and have also agreed to a workable plan that takes into consideration the “best interest of the child(ren).”

            It is obvious that the parents must be able to fully communicate with each other.  The welfare of the child(ren) cannot be compromised by any ill feelings the parents may have toward one another. In fact, if the court detects that ill feelings do exist between the parents, it will probably not recommend joint custody.

2.  What factors do the courts consider in granting custody?
     Most courts usually look at who has taken primary care of the child(ren) during the marriage (for example, washing, feeding and clothing the child(ren), or helping the child(ren) with homework), who has the best approach for discipline, who has cared for the schedules, and how each parent can provide for the physical, emotional, educational, religious and social needs of the child(ren).

3.  Can a legal assistance attorney obtain a court decree for custody?
     No.  You will need to retain a civilian attorney for the preparation of the documents and the court appearance.  A legal assistance attorney may be able to locate and/or refer you to a civilian attorney if necessary.  However, we recommend that you have a relative or close friend in the states approach an attorney on your behalf.  The fees are likely to be more reasonable and the work will be completed more quickly when you have a personal representative in the area.

4.  Can the court award attorney fees in a custody case?
     Courts in some states may, but are not required to, award reasonable attorney fees as part of the custody order.  However, the person asking for attorney fees must be acting in good faith and be unable to afford the legal expenses of the lawsuit.

5.  In what court do I have to file for custody?
     Usually a custody suit is filed where the child(ren) presently resides.  However, a person may sometimes file an action involving custody of a minor child(ren) in the “home state” of the child(ren), (that is, where the child(ren) lived for the last six months) or in any state where the child(ren) and one parent have substantial and significant connections and contacts.

6.  Can a custody order be changed?
     Yes.  No custody order is ever “permanent.”  However, unless the custodial parent gives up custody voluntarily, the court will normally change the custody order only if there is substantial change in circumstances since the time it entered the prior order.  Usually the party wanting custody must prove that the change in circumstances has a direct and adverse effect on the child(ren).

7.  What will happen if a parent snatches a child(ren) in violation of a court custody order?
     Custodial interference laws, also know as parental kidnapping laws, are currently enforced in all states and US territories except West Virginia and the District of Columbia.  West Virginia exempts parents from kidnapping laws unless extortion is involved, and the District of Columbia is covered by the Federal Kidnapping Statutes, which have been amended to include parental kidnapping.  Interfering with a valid court order concerning child custody is a felony offense in most states.  Moreover, under provisions of the Social Security Act, states have access to the Federal Parent Locator Service to help find absent parents and children.

8.  If my spouse is granted custody, will I get visitation rights?
     The non-custodial parent is entitled to reasonable visitation rights with a minor child(ren) except in extraordinary situations, such as when the non-custodial parent has a history of abusing 

the child(ren).  Visitation can be flexible and unstructured if the parties can get along and agree on the times and terms of visitation.  If the parties cannot, it can be highly structured and rigid, with certain days and times set out in detail.

9.  Can I register a court order from another state in the court where I live so it can enforce the order as if it were one of its own decrees?
     Yes.  You may file the other state’s decree with the Clerk of the Superior Court at any county courthouse.  You may want to register the decree in the county where you reside or in the county where the other parent lives.

10.  If the other parent does not like the present custody order, can he or she file for custody in another state?

     Usually not.  Under the Uniform Child Custody Jurisdiction Act which is the law in almost every state, the court in a custody case must always inquire into whether the child(ren) have been the subject of custody litigation in another state.  If a judge finds that another court has made an award of custody, the judge should refuse to rule in the case and refer the parent to the court that originally entered the custody order.  Only if that original court no longer has jurisdiction and has released or transferred jurisdiction to the new state court may that court take jurisdiction to hear the custody case, unless there is an immediate and clear emergency affecting the welfare of the child(ren).

11.  Will the custody issue be settled when I obtain a divorce?

     Divorce decrees do not necessarily settle custody matters.  A custody order can be entered into before or after a final decree of divorce.

     If you have any further questions, please contact your legal assistance office.  Kitzingen Law Center, Legal Assistance 355-8672/8825 or Wuerzburg Law Center, Legal Assistance 350-6255/7174.
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